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REASONS AND ORDER
 

[1] This is an interlocutory matter brought at the instance of the third respondent

in the main matter, Omnia Fertilizer Limited (“Omnia”). In the main proceedings

the Competition Commission (“Commission”) alleges that Omnia and the two
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other respondents have contravened section 4(1){b) of the Competition Act of

1998, as amended(“the Act”)."

In this interlocutory matter we are called upon by Omniato order the production

of documents from the Commission.

Therelief has two componentstoit, the Notice of Motion in Part A calls for the

production of documents, Part B calls for a review of the Commission’s

initiation and referral decision on the basis of legality. We are not called upon

to decide Part B in the present application.

Underthe Part A request counsel for Omnia distinguished between documents

required for the purposeoffiling a supplementary answering affidavit and those

required for the review with the latter being more extensive. As we explain, the

latter has now been pended therefore the distinction need not be discussed

further for purposesof this order. The nub of the request is for the Commission

to produce documents described as follows:

(a) the record of any decision by the Commission, as referred to in the

Commission's letter to Norton Rose Fulbright dated 13 February 2015 (the

“13 February 2015 letter’), to initiate a new complaint or open a new case

(in addition to the complaint lodged by Nutri-Flo CC and Nutri-Fertilizer CC

in October/ November 2003), in relation to any of the causes of action

containedin the referral under CT case No. 31/CR/May05 (the “initiation

decision’);

(b) the record of any decision by the Commission to refer complaint(s) to the

Tribunal under Case No. 31/CR/May05(the “referral decision’);

(c) without limiting the ambit of the foregoing, the following documents

previously mentioned by the Commission as being relevant fo those

decisions:

i the Commission EXCO Round Robin table dated 27 February

2004;

1 Act 89 of 1998.
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ii. the Final Report from the Enforcement and ExemptionsDivision

dated 1 December 2003;

if. the Commission resolution dated 29 April 2005;

iv. any portions of the Commission’s minutes or other documents

referred to in the second sentence of paragraph 14 of the 13

February 2015 letter, which might be relevant to the complaints

or the complaint referral...”

The main matter has a long, complicated and regrettably at times, convoluted

history. This decision is simply another interlocutory decision adding to that

history.

The keyissueis this, the present referral as amended, comprises a numberof

separately initiated complaints. Omnia seeks the documents to determine

whenthe variousinitiations took place asthis is relevant to a possible plea of

prescription it may raise whenit files its answer. Why this has come about

requires a brief reprise of the facts of this case.3

A dispute has raged in various adjudicative bodies, including this one, as to

who originated which aspect of the case. A complaint referral must be

preceded by a complaintinitiation. An initiation can be at the instance of a

complainant or the Commission or in some cases,asin this one, both.4

Upuntil recently, the view had been takenthat an initiation, if it had taken place

needed to manifestitself in some documentary form. That changed whenthis

matter, as we go on to explain, reached the Supreme Court of Appeal(“SCA”)

who held that the Act laid down no such requirement. It concluded that an

initiation could betacit.6

2 Notice of Motion, record page 2-3.

3 We have mostly relied on the summary contained in the SCA’s Yara decision. However where events
havetravelled beyond that decision we rely on the events as set out in the papers in casu.

* For an explanation on the referral procedure refer to paragraph 15 and 16 below.

5 Competition Commission v Yara (South Africa) (Pty) Ltd and Others 2013 (6) SA 404 (SCA)at para
28.
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The matter started when on 3 November2003 two private firms Nutri-Flo CC

and Nutri-Fertiliser CC (referred to collectively as “Nutri-Flo”) lodged a

complaint against Sasol Chemical Industries (Pty) Ltd (“Sasol”). That aspect of

the complaint does not concern us here. Howeverin their complaint mention is

madeof a cartel involving inter alia Sasol and Omnia.®

The Commission referred the case on 4 May 2005("the May 2005referrai”).

The respondents were Sasol, Omnia and Yara South Africa (Pt) Ltd (“Yara”)’.

Since that date the referral was amended on several occasions. Two of these

are pertinent to Omnia. The first took place in November 2006 when the

Commission brought an application to replace its Notice of Motion and founding

affidavit in the May 2005referral.® That application was granted unopposed,

on 18 April 2007. For Omnia the significance wasthat the referral as amended

now included allegations against it of market division and collusive tendering.

As Omnia submitted in their affidavit in this matter the charges against it now

included the whole of section 4(1)(b).°

In March 2008 the Commission applied to replace its founding affidavit in the

matter. That application was granted again unopposed on 9 July 2008."°

The case took a dramatic turn in May 2009. Sasol who prior to that date

opposedthe referral had on 18 May 2009 enteredinto a consent order with the

Commission in which, inter alia, it settled the section 4(1)(b) issues, paid a

large administrative penalty, and agreed to co-operate with testimony against

Yara and Omnia. The significance of the consent agreement was that it

referred to allegations concerning a pricing agreement reached in 2001 and

which was allegedly monitored in meetings between 2001 and 2005."' This

consent order was confirmed on 20 May 2009 bythe Tribunal, despite Omnia’s

opposition.

8 The complaint referral wasinitiated against Nitrochem, a wholly-owned subsidiary of Omnia but we

will for conveniencereferto it as Omnia.
7 Following a take-over, Yara was previously known as KynochFertilizer (Pty) Ltd.
8 November wasthe dateoffiling of the application from our copy of the record. We cannottell when

the affidavit was attested to although presumably it was a date earlier than thefiling date.
9 See Founding affidavit of Celeste Appolis, record page 11, paragraph 9.
10 Founding affidavit, supra, paragraph 10.
14 Founding affidavit, supra, paragraph 11.
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The matter was due to be heard by the Tribunal in December 2009 against

Omnia and Yara. However prior to the hearing, Omnia objected to the

Commission’sfiled witness statements and furtherparticulars on the basis that

they contained evidence gleaned from Sasol which extended beyond the

scopeofthe termsof the referral as it then was. The Commission responded

by bringing an application to amend the referral on 30 October 2009. Yara and

Omnia opposed this amendment. Omnia also brought a counter-application

that the case be dismissed as it contended that the amendments contained

allegations not contained in the Nutri-Flo referral and since the Commission

had notinitiated its ownreferral it was not competentforit to do so.

At this juncture, it is necessary to digress briefly in order to explain how the

process of complaint procedures worksin terms of the Act. Complaints can be

generated either by private parties, referred to as complainants, who bring a

complaint concerning a restrictive practice to the Commission or by the

Commissiondirectly.'? The Commission may decide to refer the complaint; or

refer it, but add particulars toit; or non-referit. In the latter case the Act allows

the complainant to bring the complaint directly to the Tribunalitself. The

Commissionis also entitled to initiate a complaint mero motu.

The actofinitiation of a complaint should not be confused with the act ofreferral

of a complaint. They are two separate juristic acts and the initiation must

always precede the referral or put differently a referral must be consequent

upon a prior complaint that serves as its foundation.’?

Just how closely aligned the two need to be and how the Commissioninteracts

with the subject matter of a private party's complaint are not matters on which

there has beenclarity. The history of this case serves as an exemplarofthis

problem, as we go onto discuss.

The Commission in terms of section 49B(1) andthe private party in terms of section 49B(2)(b) of the
Act.
13 Sections 50(1) and 50(2).
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Returning to Omnia and Yara’s objection to the amendmentas well as Yara’s

counter-application, this matter came before a panel of this Tribunal in

December 2009. It was commoncausethat insofar as the allegations against

Omnia were concerned the Commission’s referral and the initiation were not

mirror images of one another, i.e. the Commission had added to the referral

allegations not contained in the Nutri-Flo complaint. Omnia argued that these

additional particulars required a separate initiation and since there was no

allegation that there had been one, the amendment was not competent. The

Tribunal decided against Omnia in its decision handed down on 24 February

2010. It came to the conclusion that the amendment was permissible as in

terms of section 50(3)({a)(iii) of the Act the Commission may “add to the

particulars of the complaint as submitted by the complainant.’”4 The allegations

added by the amendment, the Tribunalheld, fell into this category.

Omnia appealed and the Tribunal’s decision was overturned by the

Competition Appeal Court (“CAC”)."5 The CAC found that; as a matter of fact

the allegations concerning Omnia were not founded in the Nutri-Fio complaint;

that from a proper reading of the complaint, Nutri-Flo had never intended to

refer the supplementary allegations; and that as a matter of law section

50(3)(a)(iii) could not be used by the Commission to supplement allegations

not founded in an initiated complaint. The CAC reversed the Tribunal’s

decision, the effect of which was to dismiss the case against Omnia.

The Commission took the matter directly to the Constitutional Court, however

the majority of the Court declined to take the case. The Commission thereafter

appealed to the Supreme Court of Appeal (“SCA”) with the leave of the CAC.

The case thus ended up at the SCAin August 2013. In Septemberof that same

yearit handed downits decision. The SCA upheld the CAC on two points —

that the Nutri-Flo complaint could not be said to be the source of the

supplementary allegations in the referral and that section 50(3)(a)(iii) could not

14 The Competition Commission and Yara South Africa(Pty) Ltd in re The Competition Commission
and Sasol Chemical Industries and others 31/CR/May05
18 Omnia Fertilizer Ltd v The Competition Commission in re: The Competition Commission of South

Africa v Sasol Chemical Industries (Pty) Ltd and Others 77/CAC/Jul08.
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be used by the Commission to supplement allegations not founded in the

referral.

Nevertheless the SCA overturned the CAC decision and upheld the Tribunal’s

decision to allow the Commission to amendits referral. Despite upholding the

Tribunalit had a different basis forarriving at its decision. That novel approach

is central to the present case before us.

The SCA observedthat the Act provided for no formalities for an initiation. First

it noted that it was thus possible for the Commission to ‘tacitly’ initiate a

complaint. Secondit recognised that several complaints could be incorporated

in one referral document.'® This has a profound impact on the information

contained in the pleadings. In the ordinary course, where an initiation is

express, the Commission alleges the date ofinitiation as a fact. Typically,it

also files a CC1 form with the referral which serves as the documentary

evidence of this date.

Howeverthis caseis not typical. First the SCA has recognised the concept of

a tacit initiation - a concept not previously knownin our case jaw. Second, given

its novelty no such fact had been pleaded in thereferral or in any amendment

to it.

A complaint referral must in terms of the Tribunal rules set out the material

facts or points of law relevant to the complaint.1? The date a complaint was

initiated is such a material fact. This is because of section 67(1) of the Act,

which states that “A complaint in respectof a prohibited practice may not be

initiated more than three yearsafter the practice has ceased.” We commonly

referto this defence as the prescription defence.

‘6 See Paragraph 29 of SCA Yara decision where Brand JA held:. Moreover! can find nothing in the
Act which prevents several complaints some submitted by the complainant andthe othersinitiated by
the Commission to be incorporated in one referral document.”

17 See Rule 15(2)(b) of the Competition Tribunal Rules.
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[25] A respondent is entitled to plead prescription as a defence in its answer;

without knowing the date ofinitiation, a fact peculiarly in the knowledge of the

Commissioner,it cannot do so."8

[26] For this reason we find that in a case where the Commissionrelies on tacit

initiation it should rectify that lacuna by pleading the necessary factual

averments.

[27] Whereit relies on a precise date it should state the date and the basis for such

reliance. It may also decide not to rely on a specific date but an inferred date.

Forinstance it may state thatit infers that a tacit initiation must have occurred

prior to or at the latest by a particular date. Where it adopts this approachit

must do oneof the following:

a. It mayrely for these otherfacts, on thereferralitself, or an amendmenttoit,

as the date from which the inference is to be drawn.'9 Where it does the

Commission needs to state this. Further, where the Commission has

combined multiple complaints in one referral then it should state clearly

which complaint has beeninitiated when; or

b. Where those other facts, from which the inference it seeks to draw are

contained in document(s) not in the Tribunal record, the Commission must,

in addition to pleading this fact, supply this document(s). This is a matterof

fairness, because in the ordinary course where there is an expressinitiation

the Commission attaches the Form CC1to thereferral.

[28] Giventhe history of amendmentsin this case, as noted earlier, the pertinence

of what happened, when, and_how the complaint wasinitiated, is particularly

apposite.

[29] Omnia’s attorneys asked precisely this question of ‘when and how’in a letter

to the Commission, dated 4 October 2013, shortly after the SCA decision in

18 In this particular case, counsel for Omnia was perfectly frank that such a plea is being considered by

his client and thus what is highly pertinent is the date on which the tacit initiation is alleged to have
taken place.
19 The Yara SCAdecisionis authority for this approach. See paragraph 30 of SCA Yara decision

supra.
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Yara had been delivered, but had to wait until 13 February 2015 to receive a

reply from the Commission.. The writer of the letter was from the Commission’s

legal department. He said the delay wasattributable to a changein personnel

dealing with the matter, as those originally involved had left the Commission.

He had gone through the Commission’s internal documents, and from what he

could glean at the time of writing, the Commission had “tacitly

confirmed/initiated the Commission complaint on 29 April 2005, at the very

latest’.|n a footnote he specifically mentions certain documents. Henceit is

these documentsthatare, inter alia, sought, by Omnia in Part A of the Notice

of Motion, quoted earlier. Howeverthe writer goes on to state the documents

constitute restricted information in terms of Commission Rule 14(1)(d) and

access could not be given to Omnia without the Commission waivingits rights.

Nevertheless he undertook to request the Commission to provide Omnia

access to a redacted version on a counsel-to-counsel basis.24 However

subsequently in a letter dated 2 October 2015 the Commission took the view

that Omnia was not entitled to these documents and was not forthcoming

about whentacit initiation occurred.?2 Hence the present application, which

with the benefit of hindsight, given the long andlitigious history of this matter,

could have been avoided.

For this reason the order that we have given in this matter, and whose terms

werein principle canvassed at the hearing, takes the form thatit does.

Furthermore counsel for Omnia indicated during argumentthat if we were to

grant an orderin these terms then deciding on production of the wider class of

documentsfor the purpose of their proposed review might be premature. For

that reason we leave this open.2?

20 Paragraph 14 ofletter dated 13 February 2015, record page 194.
21 Letter dated 13 February 2015, supra paragraph 15.

22 Letter dated 2 October 2015, paragraph 8, record page 206.
23 The review overlaps with the production request in that it seeks information on the date of the
initiation. It goes further howeverin thatit is also alleged that the Commission as opposed to the
Commissioner may haveinitiated the complaints or some of them at least. We do not need to decide
this point now,

 



ORDER

1. The Commission must file a supplementary affidavit in which it sets out the

datesit relies on for anytacit initiation(s) in this matter. If more than onedateis

relied on for separate initiations, then the affidavit should make clear which

allegations in the referral, relate to which specific initiation. Further, the

Commission should indicate whyit relies on a particular set of facts to infer the

tacit referral. If the documentis already part of the current pleadings this should

be stated and include why, ex facie the document, the inference is to be drawn.

lf the Commission relies on other documents not already in the Tribunal record,

from which the inferences are sought to be drawn, these should be produced

with the affidavit, with, similarly, an explanation for why they evidence, ex facie,

the inferences sought to be drawn.

The Commission mustfile the supplementary affidavit referred to in paragraph

1, and where relevant produce the accompanying document(s), within 14

(fourteen) business days of the date of this order.

If the respondentwishesto file a supplementary answeringaffidavit, it must do

sopy no later than 15 (fifteen) business days after service by the Commission

of its supplementary affidavit.

  
02 March 2016
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